SETTLEMENT AGREFMENT

This Settlement Agreement (“Agreement’™) is sntered into this the g_gday of Jime
2001, by and between Tampa Bay Water, A Regional Water Supply Authority (the “Authoriny'™,
Tampa Bay Desal, LLC, a limired lability company crganized under te laws of Delaware and
authorized to do busimessiin the State of Florida ("Desal™), Hillsborough County, a politcal
subdivision of the State of Florida (the “Cownty’”), and the Florida Department of Fnvironmental
Protection, an agency of the Staie of Florida (the “Department”).

WHEREAS, the Deparmneat has issued a Notice of Intent to Issue Indust=ial Westewatar
Facility Permit No. FL0186813-001-IW1S (the “Permit”) to Desal for the comstructon and
operation of a seawater desalination facility to be located in Hillsborough County, Florida (the
“Desal Facility™);

WHEREAS, the County filed a Petition for formal 120.57 administrative hearing (the
“Petition™) in oppositien to issuance of the Permmit without Desal providing financial assurances
that it will be able to comply with Permit conditions and applicable Deperumnent laws and
regulations;

WHEREAS, the Department has referred the Peution to the Division of Admimstative
Hearings who set the Petiion for final hearing, DOAH Case Nos. 01-1949 and 1950,
commencing August 27, 2001 (the “Admimstative Proceeding™);

WHEREAS, the Authority has a contract with Desal for the comstruction and operation
of the Desal Facility and for purchase of potable water thererom, and the Authority has
Intervened as a party in the Administrative Proceeding,

WHEREAS, the parties hereto have met and have agresd upon settlement of the lssues
raised in the County’s Petition and that, subject to the terms and conditions of tis Sertlement and
Stipulation, the Petition should accordingly be dismissed;

WHEREAS, Rule 62-620.301, F.A.C., authorizes the Department to require an applicant
for an industrial wastewater discharge permit to submit proef of fimancial responsibihity t©
guarantee compliance with Chapter 403, Florida Starutes, and Department rules;

WHERFAS, Rule 62-620, F.A.C., requires that proof of financial responsibility, such as
posting an appropriate bond, shall be required only if the zpplicant's compliance record or
financial inability to comply with permit conditions results in 2 lack of reasonable assurance that
all applicable Deparmment standards will be mer;

WHEREAS, the Department's proposed agency action, as reflected i the above-
referenced Noice of Iatent to Issue Industrial Wastewarer Facility Permit, is based on its
determination that Desal has provided reasonable assurance that all applicable Department
standards wili be met;



WEEREAS, D¢ Depariusnt bas not yeguied Desal to submut prool of Duancial
responsioility as a condition precedent to the Department's determinafion that Desal has provided

reasonable assurance of complance with Chapter 403, Florida Statutes, and Deparument rules;

WHEREAS, notwithstanding the Department's determimation of reasonable assurance,
the County 2nd Deszl have agresd to recuest thar the Deparmment modify the Permit o include
the permit conditions reflected in Paragraph 1 of the following Stpulated Disposition;

WHERFEAS, Desal has agreed to accept the proposed permit conditions reflected in
Paragraph 1 of the follewing Stipulated Disposition as z modification to the Depamnems
proposed Industial Wastewater Discharge Permut; and

. WHEREAS, Desal has agrsed that the permit conditions reflected in Paragraph 1 of the
Stipulated Disposition shall be valid, binding and enforceable. The Department may seek to
compel compliznce with these permit conditons pursuant w Chapters 120 znd 403, Flonda
Statutes, and the Department's applicable rules.

STIPULATED DISPOSITION

NOW THEREFORE, in copsideration of the covenants and obligations contamed
herein and other good and valuable ceomsideration, the sufficiency of which 15 conclusively
admitted bv the parties hereto, the following is hereby agreed tc as final settlement and
resolution of all matters raised in the Petition of the County:

1. The foregoing recitals are incorporated herein. Pricr to final issuance, and subject
to final resolution in any pending Section 120.57 procseding, the Department shall modify the
Permit by insertion of the following provisions in the Permut:

V. G. Financial Assurances.

L. The pemmittee, subject to commercial availability, shall
canse 1o be acgquired prior to, and cause to be maintained during,
operation of the seawater desalination facility, emvironmental
impairment Lizbility Insurance coverage with policy Limits of up to
$30.0 mullon per occurrence and policy aggregate provided that
the five vear total premium shall not excesd 5220,000.00, but iz no
event, subject tc commercial availability, shall the policy limits be
less than $26.0 million dollars per occurrence and policy
aggregate. Such environmental impairment Lability insurance
policy shall cover cleanup/remediation costs, thitd party claims for
bodily injury and property damage (including natural resource
damage) and legal defense for new pollution conditions that may
be caused by the operation of the seawater desalination plant
subject to reasonable deductibles or seli-insurec retention that shall
not exceed $100,000.00 per occurrence. Prior te operation of the



seawarer desalination facility, the permitee shall submit enidencs
thar it has obtained such coverage to the Deparunent.

2. The permittes shall canse to be acquired prior to, and cause
to be maintzined during, operation of the seawsater desalimation
facility, an operations end maintemance perfommance bomnd(s) to
ensure the faithful performance by the permittes, or 1ifs
subcontractor, of all terms and conditoms of this permit and
compliance with all Applicable Legal Requirements concerming
operation of the seawater desalination facility  Such bond(s) shail
be in the amournt of $8,500,000.00 and may also be subject to all
performance ebligations of the permitree, or its subcontractor, for
the operation and maintenance of the seawater desalmation facility.
Subject to commercial availability, the permuttes and Tampa Bay
Water shall be named the obligess on the bond(s). The bond(s)
shall comtain provisions that suit under the bond(s; may be
insttuted within two (2) years {rom the tme the last payment was
made to the operator of the seawater desalination facility while the
bond(s) was in force. As used in this paragraph, “Applicable
Legal Requirements” means all local, state, and federal laws, rules,
regulations, permits, and agresments, in sach case, relating to the
operation and maintenance of the desalination facility. Pror to
operation of the seawater desalination facility, the permittes shall
submit to the Department proo? of the execution of such bond(s).

3. The Department’s only duty with rsspect to the
enforcement of the foregoing subparagraph 1 is to venfy that the
permittee has submitted proof of such coverage pror to
commencing the operaton of the seawater desalination facility.
The Department’s only duty with respect to the enforcement of the
foregoing subparagreph 2 is to verify that the permiftes has
submitted proof of the execution of such bond(s) pror to
commencing the operadon of the scawater desalimation facility.
The foregoing subparagraphs 1 and 2 are not intended to consutute
precedent for the Department's NPDES permitung program and
shall not be construed as any type of limitation on the Departments
right to pursue cost recovery, pemalties or any other remedy
authorized under Chapter 403, Flerida Statutes.

2. Prior to final issuance, the Deparoment shall modify the Permit by changing the'

permittee Tom “ Tampa Bay Desal” to “Tampa Bay Desal, LLC.”

3. Desal cgrees that, subject to Paragraph 4 below, it will request inclusion of the
language in the foregoing Paragraph 1 in modifications or renewal of the Permit for its second
five year term, hence to include the period ten (10} years from permit issuance, so long as Desal,



ot any ently acting on its behalf, is the permitiee under such permit. The Depariment agress, as
pert of its review of any such permit applicanion, to consider the inclusion of the type of fimarcial
assurances contaiped in Paragraph 1. Should the Deparmment not mclude such language in the
permit renewal or modificaton, and in all everts, Desal shall nevertheless mamtam the insurance
coverages eud bond in accordance with Paragrapis 1 and 4 of this Agresment for 2 total period
of ten (10) vears from commencement of operation which obligation shall be enforcezbie by
specific performancs solely by the Counry. '

4, Upon the first five year permit renewal of the Permit (that is, five (5) years from
ipitial issuance of the Permit), the dollar amounts of the imsurance coverages and the bond

referenced in the forsgoing Paragraph 1 shall be increased by no less than the percentage
increase over the preceding five () years of the Consurmer Price Index. For purposes of tus
paragraph, Consumer Price index shell mean the: Consimer Price Index for All Urban
Consumers, all items, U.S. City Average issued by the Bureau of Labor Statistics of the United
States Department of Labor. If the manner in which such index is determined by the Bureau of
Labor Stziistcs is substantially revised, then the Bureau of Labor Statistics shall be requested to
furnish a statement converting the Consumer Price Index published meost recently prior to the
start of the remewed indusuial wastewater permit to a fgure that would be comparable to the
revised Consumer Price Index published most recenty prior to the start of the reaewed industmial
wastewater permit. 1f the Consurner Price Index published by the Bureau of Labor Statistcs is
disconfinued, then the Index shall be the Consumer Price Index published by the T.5.
Department of Commerce with appropriate adjustment. If the U.S. Deparment of Commerce
Index is discontinued, the Authority, Desal and the County shall zgree on a reasonabie substtute.

5. Upon execution of this Settlement Agresment by all parties, Hillsborough County
shall support the permit conditions set forth in Paragraph 1 of tus Agreement and shall file with
the Division of AdminisTative Hearings, a notice that its Petition is withdrawn with prejudice
and shall not thereafter participate in the Administrative Proceeding except by compulsion of
law. Provided however, the County may intervene in the Administrative Procseding solely to
support the foregoing permit conditons set forth in Paragraph 1 of this Agreement if such
conditions are challenged by any party or intervenor. -

4. Desal agress it shall not fle a Petition for Formal Administrative Proczeding not
a Petition to Intervenme in this Adminisirative Procesding unless anmy other party to this
Agreement challenges currently pending Deparment permut zpplication FLO000817-003-IW1S
pecessary for the construction and operation of the Desal Facility.

-

7. The other parties hereto expressly do not admit that the Pedition or the posiuon of
the County in the Administrative Procesding is valid or meritorious and none of the parides admit
to any viclation of any law, regqulation or policy with respect to the Permnit or the Notice of [ntent
to Tssue the Permit. The provisions comtained herein are the result of negotiations for the
settlemnent of disputed obligations. Accordingly, this Agreement shail not be admissible 1o any
judicial or administrative procsedings except for a processding to enforce its terms and
conditions



8. This Agreement shall be binding on and 1mure o the beneht of the successers and
assigns of the partes and shall be conszued in accurdance with the laws of the State of Floada.

S. Each party to this Agreement represents and warrants that it hes the legal
authority to enter into and execute this Agresment for the purposes herzin stated.

10.  TEach party shall bear its own attormeys fees and costs meoumed W dus
Administrative Procesding.

11.  The parties stipulate and agres that the terms and conditions of this stipulason do
not consttute any type of precedent with respect to the Deparmment's NPDES permitung
program.

12.  All parties agree that Desal may assign this Agreement 10 its lenders. However,
the parties recognize zud agree that amy trausfer of the Permii would be subject to the
Department's raview under Kule 62-620.340, F.A.C. The Authoriry aud the County agres to
enter into such documentation as is reasonably required by Desal’s lenders evidencing a consent
to such assignment, and to provide an opimion regarding the amthority of such entity to enter into
this Agreement and the enforceability of this Agreement as reasonably required by such leaders.
Desal’s obligations under this Agreement are subject to the provision of such consents and
opinions, and (i) Desal shall provide the forms of such consents and opinions to the Authority
and the County within seven (7) days after the date of execution of this Agresment, and (i1) the
Authority and the County shall provide such consents and opinions withmn seven (7) days after
the receipt of such forms, or with respect to the Couaty immediately following the next avalable
County Board of County Commissioners' meeting following receipt, if required.

13.  This Agreement may be execured in counterparts, sach of which shall be deerned
an original, but all of which taken together shall constitute one and the same inswument.

This space intendonally left blark.



TAMPA BAY DESAL, LLC

By%ﬁ/
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Title: e #K




HILLSBOROUGH COUNTY, FLORIDA ATTEST

Bv and through its Board of RICHARD AKE, Clerk
County Commissioners

Byrﬁ.&i@,};@ﬂé__ By L DK Dl

Chairman Deputy Clerk
Approved as to Fomn 7 SEAL
e e
By - TN

8CARD OF COUNTY COMMISSIONERS
HILLSBOROUGH COUNTY FLCRIDA

QOCUMENTNo.__ 5/~ 09+4p




DEPARTMENT OF ENVIRONMENTAL PRCTECTION
Bv: V. WS W
Name: W. DLI/GLA(}ﬁg?gON

Title: ASSISTANT GENERAL COUNSEL
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ATTEST: TAMPA BAY WATER, A REGIONAL WATER
SUPPLY AUTHORITY

By: %yn /%wéﬁ

Izs: V?LZ%MWEL

(SEAL)

. Maxwell, Sedratary

APPROVED AS TO FORM:

(e —

Cifice of the General Counsel




